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THE ScOTTISH PARLIAMENTARY REVIEW

Parliament and consider how it can be improved. For
example, are we worried about the quality of the legislation
produced by the Scottish Parliament, or the origimns of the
legislation? In other words, we may tend to frame the
problem in terms of the imbalance of power between
executive and legislature rather than the specific policy
outcomes. Or, we may worried about the quality of the
legislation, not from a technical drafting point of view, but in
terms of the ability of the legislature to provide meaningful
scrutiny and make substantial changes to the draft bill.
Such an agenda might prompt us to consider, for example,
our willingness to trade ‘technical perfection’, based on
legislation produced by a well resourced and unchallenged
executive, for a technically flawed piece of legislation based
on considerable scrutiny, debate and last-minute consensus
in Parhament.

It is in this context that the main part of the article considers
some common current concerns about the Scottish
Parliament as a legislature, derived from discussions with
practiioners and extrapolated from debates on the Scottish
Parliament since devolution: it does not scrutinise
government legislaton sufficiently; it does not have a
sufficiently large professionally trained staff dedicated to
their activities; its independent scrutiny is undermined by
the party whip; it is particularly peripheral to the policy
process when opposition parties do not engage with Scottish
Government legislation; and, it would benefit from an upper
chamber. In most cases, the concern is that the executive 1s
not sufficiently challenged by a Parliament able to scrutinise
and suggest key revisions - not necessarily a comment on
the technical quality of the legislation, or the level of popular
consent that underpins it, but rather on the checks and
balances within the Scottish system. In other words, our
focus on 1deas regarding democracy may be more
prominent than our focus on particular legislative processes
or outcomes.
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THE ScoTTISH PARLIAMENTARY REVIEW

(including legislation) and the Scottish Parliament performs
a scrutiny role (with a small number of important
exceptions, such as Tommy Sheridan MSP’s bill on
abolishing poindings and warrant sales to settle debts to the
government)’. Or, as the CSG puts 1t, we must ‘recognise
the need for the Executive to govern, including enacting
primary and subordinate legislation™

On this basis, it i1s difficult to recommend anything other
than the possession of realisic expectations about, and a
mature understanding of, the role the Scottish Parliament
performs. Put broadly, the Scotish Government derives its
legitmacy from the Scotuish Parliament (see Judge)"”,
allowing it to partly solve the perceived democratic deficit of
Scottish politics. Few question the accountability and
legitimacy of the outputs of government in Scotland, in the
way that they did before devolution, largely because of the
existence of the Scottish Parliament." As Mitchell et al
note,” ‘the Executive has been scrutinised in a manner and
to an extent unknown before in Scottish history’. Scottish
policymaking is more ‘visible and transparent’™ and
committees have played their part in ensuring more

" A. Henderson, “Forging a new political culture: Plenary behaviour in
the Scottish Parliament,” The Journal of Legislative Studies 11(2) (2005)
275-301, 280.

" Scottish Office, Shaping Scotland’s Parliament: Report of the
Consultative Steering Group on the Scottish Parliament (Edinburgh:
Scottish Office, 1998) 9.

" D.Judge, The Parliamentary State (London: Sage, 1993).
" Cairney and McGarvey, Scottish Politics..

" J. Mitchell, “Minority governments, constitutional change and
institutional cultures in Scotland” in No Overall Control? The impact of
a ‘hung parfiament’ on British politics, eds. A. Brazier and S. Kalitowski
(eds.) (London: Hansard Society, 2008), 50; see also, B. Winetrobe,
Realising the Vision: a Parliament with 2 Purpose. An audit of the first

}G/Zar of the Scottish Parliament (London: The Constitution Unit, 2001),

“ N. Bonney, “The Scottish Parliament

i, , and Participatory Democracy:
Vision and Reality,” Political Quarterly,

74.(2003): 460.
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consultation with affected interests" (although the “Scottish

Policy Style’ would still be o .
. pen and consultativi
absence of this committee role)." sultative in the

2 NS@.%QOB.@ Parlament does not scrutinise government
legislation sufficiently

Of course, the amn in Scottish scrutiny was from a very low
vmmn. .1_59.@ 15 good reason to suggest that it is still
Emcﬁn_nsﬁ Ea that this lack of scrutiny undermines the
perceived legiimacy of Scottish Government outputs. This
scrutiny gap can be divided into four main areas. First, from
1999-2007, the Scottish Executive coaliton dominated the
legislative process. It presided over a punishing legislative
schedule, producing the sense in which committees became
part of a ‘legislative sausage machine’”. Various accounts by
Shephard” suggest that ‘Parliament has had very little tme
to consider anything else but Executive bills’ and it became a
‘conveyor belt for passing legislation . . . at the expense of
quality scrutiny and influence’. The same sentiment was
expressed by several ‘legacy’ reports of committees
‘bemoaning the lack of time for inquiries because of the
amount of legislation’™. While there is some evidence of
parliamentary influence during the scrutiny of government
legislation”, the Scottish Executive produced and amended

“ L. Paterson, “Scottish democracy and Scottish utopias: the first year of
the Scottish Parliament,” Scottish Affairs 33 Autumn (2000): 45-61.

% P, Cairney, The Scottish Political System Since Devolution: From Zw.w
Politics to the New Scottish Government (Exeter: Imprint Academic,
2011).

" Arter, Journal of Legislative Studies 105.

" Cairney, The Scottish Political System 45.

" Ibid at 45. . .
* M. Shephard and P. Cairney, “The Impact of the Scottish Parliament

in Amending Government Legislation,” Political Studies 53(2) .Awoo&
303-319: see also P. Cairney, “The Analysis of Scottish F:._E_:n_:
Oo::d:..nnnm“ Beyond Capacity and Structure in Comparing West

147




THE SCOTTISH PARLIAMENTARY REVIEW

—

the majority of bills”, reinforcing the rule of thumb by
Olson™ that executives inittate 90% of legislation and get
90% of what they want. The minonty Scottsh Government
from 2007-11 produced fewer bills but the 90% rule sl
applied, largely because most bills were innocuous and
received cross-party support (with key exceptions: the bills to
enable a referendum on independence and to introduce 2
local income tax, both of which were not introduced when it
became clear that they had insufficient parliamentary
support; and some provisions within bills, such as the
minimum price on a unit of alcohol).

Second, Scottish Parliament committees rarely set the

agenda for future Scottish Government action by, for

example, identifying gaps in existing policy and prompting

(successfully) further action. From 1999-2007 the usual

reason given for this lack of influence was that committees

were tied up in the scrutiny of legislation. However, from
2007 (until perhaps 2009) they did not use the opportunity
to assert their position at a time of low Scottish Government
legislative output.” Although they engaged in short and
‘snappy’ inquiries with the potential to provide timely advice
to government, many inquiries were charged with
partisanship and unlikely to produce meaningful advice and
engagement with government (as, for example, when one
committee simply tried to embarrass ministers for their role
in the development of the Donald Trump golf course).”
Third, the Scottish Government is able to pursue many of
its policy aims without particular recourse to Parliament.
For example, the minority Scottish Government pursued a

European Legislatures,” European Journal of Political Research, 45(2)
(20006): 181-208.

* McGarvey and Cairney, Scottish Politics 106.

“ D. Arter, “Introduction: Comparing the Legislative Performance of
Legislatures,” Journal of Legislative Studies 12(3) (2006): 250.

“ Cairney, The Scottish Political System 50.

“Ibid at 51.
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of policies '-_such as il?troducing a new relationship
cal authorities, pursuing a new model of public
it al finance projects ‘and phas_mg out prescription
riva - without the use of primary legislation. Finally, the
sh Parliament does not enjoy a sufficiently good
Scott 1ship with key public bodies such as local authorities,
rel;il‘:ﬁ boards and non-departmental public bodies. We cap
gztect 2 general sense of parliamenta-ly frusFration with such
Jationships, partiCL}larlY wh-en pubhc bodle§ appear to be
willing 0 share information w1th committees - either
because they feel accountable to thgr own electorates (local
quthorities), accountable to Par.h.ament only indirectly
through Scottish Government ministers, or they seek to
maintain a ‘hands off’ relationship with ministers and
Parliament to maintain a sense of independent legitimacy.

[ange

charg€

A realisic recommendation in this context is that
committees should continue to seek short and tmely
inquirnies on which most parties can cooperate. More
realistic still 1s to suggest that they make recommendations
that will find agreement within the Scottish Government,
since the most effective pressure may be to encourage the
Scottish Government to modify its priorities rather than its
policies. Of course, such recommendations also remind us

of the limits to parliamentary influence under the Scottish
system.

3. The Scottish Parliament does not have a sufficiently large
Professionally trained staff

A further recommendation is that the Scottish Parliament
should employ more staff with the ability to gather policy
televant information, or at least help committees oblige
Public bodies to provide it. However, one consequence of
MNtining the cyprent culture, in which the government
Soverns, g that the vast majority of staffing and related
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resources are devoted to the Scottish Government and the

wider public sector. The Scottish Parliament employs

relatively few relevant staff. MSPs employ 516 staff, but

most activity is geared towards their constituency offices and

elections. The Scottish Parliament employs 476 staff, byt

the vast majority are employed to run the Parliament rather

than scrutinise public policy.” The research unit, Scottish

Parliament Information Centre (SPIC), has 46 staff and the

committee office has 46, which translates roughly into one

clerk and two assistant clerks for each of the (currently) 15

committees. There 1s also a small number of relevant staff
in other areas, such as 8 in the Presiding Officer's Office
and 3 in the Office of the Solicitor to the Scottish
Parliament. In turn, it oversees the work of a Scottish public
sector with around half a million employees,” including a
Scottish Government with 16,520 civil servants (including
agencies but not the 10,460 in non-departmental public
bodies/quangos) and a budget of around £30 billion (most
of which 1s spent by local authorities, health authorities and
Universities). Consequently, there is a marked imbalance of
resources which undermines the idea of a strong legislature
holding the executive to account.

Effective scrutiny requires the Scottish Parliament to have a
sufficient number of staff able to devote their time and
attention to the policy work and legislation of the Scottish
Government. However, any recommendation to increase
the resources of the Scottish Parliament 1s likely to fall on
deaf ears. Members of the Scottish Parliament are acutely
aware of the sensitiviies associated with increasing
parliamentary resources. It would be too difficult to make

“ Scottish Parliament, Scottish Parliament Statistics 2010 - 2011
(Edinburgh: Scottish Parliament, 2012) hitp://www.scottish.parliament.
uk/Annualreportsandaccounts/SP_Stats_2010t02011 pdf: 125.

“ Scottish Government, Public Sector Employment In Scotland Statistics
For - Ist Quarter 2012 (Edinburgh: Scottish Government, 2012)
hrtp://www.scotland.gov.uk/Resource/0039/00395428.pdf 50,
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ent, in the currsnt economi?‘ and political climate,
main reasons. 1.‘1.1‘St, successive expenses scandals
o MSPs sensiive to the charge that they are
their own Nests; they may struggle to establish, in
of the public, the divide between resources

od 1O committees and resources devoted to individual
Jevot gecond, the econonmuc climate has prompted public
MSPS{SationS o seek ‘efficiency savings’ and the Scottish
Orgzll'r;meﬂt has made a commitment to reduce its staff.
[;fﬁlher, there will be voices nside the Scottush Parliament
Ui that 1t would not k'now what to do with the
dditional staff, since 1€ 13 deS}glled to do litle more than
scrutinise legislation in  which many MSPs are not
par[jcularly interested. Consequently, we have faced, for
some time, a frustrating situation n which only academics
and a small number of other sympathetic voices can call for
.n enhancement of Scottish Parliament resources.

rgul

Jave mad

fea(herillg

4 The party whip undermines independent scrutiny, or
parties do not engage with the legislative process

By far the most significant constraining factor to the
‘ndependent’ role of the Scotush Parliament 1s the
centralising role of political parties. This was particularly the
case during the coaliion years. From 1999-2007, the
Scottish Labour and Scottish Liberal Democrats governing
coaliion (backed by their ‘partnership agreements’ that tied
both to a detailed programme of legislation) had enough
MSPs to control the parliamentary business bureau and
ensure a voting majority on all committees. Further, the
!ead member for Labour in each committee acted an
1nfo§nlaj party whip, with parties agreeing a line before the
official meetings. The parties also appoint their own
convenors (chairs) and decide which MSPs sit on which
Committees (also note that there is no Scottish equivalent to
e relatively independent ‘senior backbencher’ with an
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alternative career path in committees). Consequently, the
coalition produced the closest thing possible in Scotland to
majority government.” Further, although the main parties
were not particularly divided on ideological lines,” the
Scottish Parliament reproduced a form of Westminster
government-versus-opposition politics” based, generally, on
a mutual antagonism between the two largest parties (Labour
and SNP). As described above, the governing coalition
dominated the legislative process and most executive-
legislative compromise was negotiated within the two

governing parties rather than in the Scottish Parliament as a
whole.

Although the party whip remained strong, this dominance of
the Scottish Parliament was not possible during the SNP’s
minority government years (2007-11). However, 2007 did
not mark the beginning of a new and consensual
relaionship based on the potential for new parliamentary
influence and the need for the government to negotiate with
other parties. Rather, the high levels of partisanship were
played out in different ways. First, opposition MSPs used
points of order to suggest that ministers were making
untruthful and misleading statements to Parliament.”
Second, few committees found enough common ground to
make good use of their time. Third, and perhaps most
importantly, the former governing parties (Labour and
Liberal Democrats) appeared to disengage from the

* See, Cairney 2006; Cairney 2011 at 29-30; McGarvey and Cairney
2008 at 85 and J. Mitchell et al, Minority governments, constitutional
change, 77.

” L. Bennie and A. Clark, “Towards moderate pluralism: Scotland's
post-devolution party system, 1999-2002,” British Elections & Parties
Review 13(1) (3003): 134-55.

“ D. Arter, “The Scottish Committees and the Goal of a ‘New Politics”:
A Verdict on the First Four Years of the Devolved Scottish Parliament,”

Journal of Contemporary European Studies 12(1) (2004): 83.
“ Cairney, The Scottish Political System, 49.
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which, in keeping with UK political culture, may
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5 The Scottish Parliament would benefit from an upper
chamber
There will always be concerns expressed about a unicameral

political system without the ability of a second chamber to
revise legislabon over a relatively long period. This concern

“ See, A. Lijphart, Patterns of Democracy (New Haven, Conn: Yale
University Press, 1999) and compare with the political cultures n
Denmark and Germany in C. Green-Pedersen, “Minority Governments
f‘“d Pill‘t)’ Politics: The Political and Institutional Background to the
Danish Miracle’” Journal of Public Policy 21(1) (2001): 53-70; P,
Svensson, “Centre-Left Minority Coaliion Government in Denmark,”
in Comparative Minorty and Coaliion Govermmeill, eds. 1. Marsh and
J. Wanna (ANU Press, 2013); K. Steinack, "Opposition in a consensual
S();stem; The case of Germany” in Comparative Minority and Coaliion
overnment, eds. I. Marsh and J. Wanna (ANU Press, 2013).
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was drowned out in Scotland by the argument that Scotland
should not follow the UK in having an unelected second
chamber (also note that Scotland had a-unicameral system
before 1707). The SCC’s argument - ‘Scotland's Parliament
will be a single-chamber legislature. There will be no role in
its legislative process for the House of Lords’ - was
questioned rarely and few attempts were made to argue that
a second chamber need not be the Lords. Instead, the
Scottish Parliament was designed at a ime when politics was
in crisis (although when is it not?) and there was no appetite
for expensive new institutions beyond the introduction of a
single legislature. Consequently, there is no potential for a
‘ping pong’ between chambers, i which the second
chamber obliges the first to reconsider its proposals. Nor 1s
there a direct sense of the checks and balances culture that

we might associate with the diffusion of power between
legislative arenas and institutions.

As the Constituion Unit" argued before devolution, a
unicameral system can possess adequate checks and
balances if designed accordingly. For example, a sense of
power diffusion can be developed with: an electoral system
that ensures no overall majority (Scotland uses the Mixed
Member Proportional system); a bill of rights (the Scottish
Parliament acts mn accordance with the European
Convention on Human Rights); and, perhaps even a
supreme body overseeing Scottish institutions and their
conduct (a role which can be performed by Westminster,
although few UK politicians like to be seen to interfere in
Scottish affairs). Further, the Scottish system has a range of
ombudsman  bodies and financial  accountability
arrangements (via the Accounts Commission, Auditor
General and Audit Scotland). The Scottish Parliament’s

kil

Parliaments: a Comparative Study (London: UCL, 1998) http://www.ucl.
ac.uk/spp/publications/unit-publications/?zt.pdf: 3.
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0 dependent Scotland With no West’;rlninséer ovgrsight;. the
repeat of the 2011 election which produced a majonty single
party government; and, .the control of Scottish Parliament
procedures by the majority party. However, Scotland 1s.also
likely to remain 2 member of the EU and Co.unc_ll pf
Furope, maintain its commuttee structure and maintain 1its
systems for wider financial accountability. Consequently, 1t
is sensible to recommend that an independent Scotland
inroduce some form of written constitution outlining the
new roles and responsibilities of institutions, but it may be
pased on the revision of existing functions rather than the
inevitable introduction of new bodies.

Concluding Comments: The Future of the Scottish
Parliament

As in the 1990s, the promotion and development of
constitutional change is likely to influence the further
dev§19 pment of legislative and institutional design. We can
‘;(f)ll\lflspn tvv? main scenarios. The first is major change
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lead up to devolution in the 1990s. It is certainly likely to
prompt debate on a fundamental redesign of Scottish
institutions  to reflect its new responsibilities for ‘high
politics’, or the key economic, foreign and defence policy
areas. This push for reform may be aided by the unlikely
but realistic prospect of a majority governments in the future
(perhaps unless Scotland introduces the single transferable
vote or a more proportional version of MMP) and the image
of the Scottish Parliament and its committees as ineffective,
producing calls for more effective checks and balances in
the new Scottish system and, perhaps, the prospect of a

Scottish Parliament with more than 129 MSPs and better
resourced committees.

So far, public and academic discussion of the prospect of a
Scotish constitution has been rather limited.”

This is
perhaps because the likelihood of Scottish independence
still seems low. Further, the most-discussed plans for a
constitution contain measures that have been addressed, to
some extent, by Scottish devolution (both are based on a
rejection of the “Westminster model’)." In other words, the
SNP’s draft plans, developed before devolution by key
figures such as Professor Neil MacCormick, should be
viewed in a new context in which many recommendations
have already been anticipated by the architects of
devolution, includingg a  unicameral system  with
proportional elections (although the SNP has long
recommended STV, not MMP), a legal separation between
the ‘Crown” and Scotland’s governing body (the Scottish
Government or Executive), fixed-term parliaments not
subject to dissolution on the whims of the government, and
a commitment to a bill of rights associated with the ECHR.”

“W. Ellif)l Bulmer, "An Analysis of the Scottish National Party's Draft
_Consmuuon for Scotland,” Parliamentary Affairs 64(4) (2011): 674-693.
*Ibid at 3; also, McGarvey

. and Cairney Scottish Politics, 23.
" Bulmer, An Analysis, 6.
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199 to reflect, broadly, the path dependent nature of politics
more specifically, the sense in Scotland that its
1gn was broadly correct (perhaps in contrast
the process of slow renewal and
new rules on the election of
committee chairs.” The resources available to committees
are likely to continue to be limited. The balance of power
between the Scottish Government and Scottish Parliament 1
likely to tip further, as the former takes on more resources
and responsibilities while the latter 1s expected to provide
more efficient scrutiny for the same cost.
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1"@f01‘mers, quite  fond of devolution rather than
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&
Alexandra Kelso, Parliamentary reform at Westnunster (Manchester
Kelso, "The Public Good:

}i:;‘(\:t,‘rs?(y Press, 2909). See also, Alexandra Kelso, #0r AT
(20](')')’-"'“4 Westminster after the Expenses Crisis,” / ()llll('(i/..f'l.l:u\lé‘l( A
Wast d ?’4-‘1(). b'ec" also, Meg Russell, "‘Never Allow a Crisis ,0‘ _‘ :f
C(,,l ¢’ The Wright Committee Reforms (o Sl{'cngt‘hf:n the House ¢
wmons,” Parliamentary Affairs 64(4) (2011): 612:635-
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new relationship between the executive and legislature; or,
would they prefer the unusual checks and balances affordeq
by a quasi-federal system with a potentially weakeneq
legislature? It would be reasonable to reject this bing

narrative of executive-legislative relations and their links tq
consttutional change. However, it 1s harder to reject the
argument that institutional change, like all public policy,
involves hard choices based on personal preferences rather
than a technical solution on which we can all agree. The

reform of the legislature is as much a political issue as the
reform of the constitution.
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